Section 53 of the Wildlife and Countryside Act 1981

CHESHIRE EAST BOROUGH COUNCIL

The Cheshire East Borough Council Definitive Map and Statement 

(Addition of Restricted Byway No. 24, Parish of Moston)

Modification Order 2023
EXPLANATORY STATEMENT
The Cheshire East Borough Council has a legal duty to record Public Footpaths, Bridleways, Restricted Byways and Byways Open to All Traffic (BOAT’s) on a Definitive Map and Statement.  These documents provide conclusive evidence of the public’s right of access.  The Cheshire East Borough Council, being responsible for the Definitive Map and Statement, has a duty to amend them when evidence suggests that they are inaccurate or incomplete.  Such amendments are made by Modification Orders under Section 53 of the Wildlife and Countryside Act 1981.  These Orders do not come into effect until they are confirmed; if there are any objections which are not subsequently withdrawn, the Cheshire East Borough Council must refer the Order and objections to the Department of the Environment, Food and Rural Affairs, which will generally appoint an Inspector to decide whether or not to confirm the Order.
Cheshire East Borough Council has made a Modification Order under Section 53 of the Wildlife and Countryside Act 1981 to add a Restricted Byway to the Definitive Map and Statement; Restricted Byway No.24 in the Parish of Moston.  This Order recognises the rights that the Authority believes already exist.  This Statement has been prepared to explain various aspects of the Order.
STATEMENT OF REASONS FOR MAKING THIS ORDER

This statement does not form part of the Order
The Cheshire East Borough Council has made the Order for the following reasons:
1. An application was made to Cheshire East Council on November 2014 to add a Public Bridleway to the section of unadopted part of Watch Lane in the Parish of Moston. The application consisted of user evidence, a total of 13 user evidence forms were submitted demonstrating use on foot, horseback and pedal bicycle.
2. Documentary evidence was also considered in this case, this demonstrates the existence of the route known as Watch Lane as a bounded lane which includes the claimed route and that it was clearly part of the Ordinary Road Network from early commercial maps. Other evidence includes the Moston Tithe Map 1846, Bartholomew’s Maps of 1902, 1923 and 1941, The Finance Act Map 1910, and historical Ordnance Survey maps. In addition, in 1952 a Traffic Regulation Order was made by Cheshire County Council to prevent vehicles from using a section of Watch Lane.

3. The Natural Environment and Rural Communities Act (NERC) 2006 Section 67 (1) extinguished existing motor propelled vehicular rights where they were not recorded on the Definitive Map and Statement (DMS) at commencement (i.e. 2006) although there are a few exceptions to this, outlined in subsections S67(2) & (3) of the Act. 
4. Officers consider the exemptions do not apply in this case and therefore the vehicle rights are extinguished under the NERC Act 2006. 
5. With regard to the user evidence, under s.31(1) of the Highways Act 1980 a right of way can come into being by prescription unless there is evidence to the contrary. The use of the route by those on foot, horseback and cyclists can be demonstrated by the witness evidence over the 20 year period 1994 to 2014. This use can also be supported by the significant length of use up to this period. The use provided has been frequent and regular and as it covers a long time period can be considered suitable for the acquisition of rights to have been demonstrated.  Therefore at least bridleway rights exist.
6. The evidence in support must show, on the balance of probabilities, that restricted byway rights subsist along the claimed route.  The balance of user evidence certainly supports the case that a public bridleway, at least, subsists along the route and, combined with the documentary evidence, that the route historically is evidenced to have had public road status.  However, due to the implications of NERC Act, that higher status cannot now be recorded, this means the status on balance has to be lower, that of restricted byway status (use on foot, pedal cycle, horseback and horse-drawn carriage).  
7. It is considered that the requirements of Section 53(3)(c)(i) have been met and Cheshire East Council’s Public Rights of Way Sub Committee agreed by majority that a Definitive Map Modification Order should be made to record a Restricted Byway along Watch Lane.  
******
Objections or representations to the Order must be made in writing to the Public Rights of Way Unit by the 31st August 2023, as explained in the public notice.
Objections or representations may be sent by email to prow@cheshireeast.gov.uk however they must be received on or before 31st August 2023.
To be relevant, objections and representations should be based on the existence or status of the route in question.  Objections based on the issues of safety, suitability, privacy, security, amenity or the effects on the value of property may be held to be irrelevant.
The right of objection is a statutory right but it should be exercised in a reasonable manner.  The costs involved in dealing with objections are normally only awarded if it is shown that someone has behaved in an unreasonable manner.
The Cheshire East Borough Council is willing to discuss the concerns of those considering making objections or representations relating to this Order.  Please contact the Public Rights of Way Unit 01270 686029 or email prow@cheshireeast.gov.uk  Copies of the documentary evidence may also be consulted free of charge at the Unit during normal office hours, by appointment with an officer.  The address is given below.
If there are no objections to the Order, or if any made are withdrawn, the Cheshire East Borough Council can confirm the Order and the Definitive Map and Statement will be modified.  If there are objections which are not withdrawn, the Borough Council must refer the Order to the Department of the Environment, Food and Rural Affairs.  The Department will appoint an independent Inspector to consider the Order and hear objections, with or without holding a public inquiry.  The Inspector may confirm the Order, with or without modifications, or may decide that the Order should not be confirmed at all.
Cheshire East Borough Council

Public Rights of Way Unit
2nd Floor Old Building, 

Municipal Buildings, 

Earle Street, Crewe, CW1 2BJ
